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Summary of the thesis:

Our topic is about the legislations of custody in the Algerian Familial Law, in the light
of Islamic Jurisprudence, which made it an obligatory order that, if the married couple
is to be separated, the mother, providing that she does not get married, with few
exceptions set by the ** Sharia”, in case of the absence of the mother, degrees of
custodian has been put together, giving priority to the most companionate, kind,
caring, and providing advice for the child.

We had constructed, in this research of ours, an introductory chapter entitled: The
Child’s Rights in the Islamic Jurisprudence, which include the child’s right to
custody, origin, breastfeeding, expenses, heritage, education and discipline, his right
to choose his name...etc.

The research begins with the linguistic, jurisprudential and legal definition of custody.
From then on, we had outlined the conditions of custody in the Islamic jurisprudence,
on the one hand, and in legislations on the other. The aspects of difference in these
conditions, in relation to jurisprudence and law, were in terms of lomc, Islam and
chastity, as their meeting points are in terms of honesty, straightness, and the order of
those who are most righteous in Islamic jurisprudence: priority in custody for the
mother, then to the maternal mother. Yet, in legal legislations it goes to the mother,
then the father.

In the second chapter we had came across the effects of custody, as we noticed that
there is no difference in at the level of jurisprudence and the law of expenses, in that,
they both fix the expenses for the male according to the age of adulthood, as for the
female, it is fixed of the age of marriage. As we noticed that there is no difference in
rental housing, as both have the same opinion concerning the housing of custody.
Additionally, they have the same opinion concerning the place of whether the step
mother is residing at the place of the fist wife, and whether she is performing ”Iddah”
at its place. For the difference between the Islamic jurisprudence and the Algerian
familial law at the right ’to visitation, in that, jurisprudence forbids any of the two
parents to forbid the other from seeing the child under custody. However, the law give
the judge the right to determine who gets the right of visiting; middle solutions are
possible in case of dropping custody between jurisprudence and law, by marriage
without a adult's consult. As for returning to custody, it is decided by Islamic
jurisprudence fir the Righteous dowry. From a legal point of view, if its non-optional
cancelation is void when the custody period is over; when the male child is seven or
ten years old. Legally, when the age of ten is reached and the agreement is about a girl

custody, the latter continues till the age of marriage.
1
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